Fundamentals of Intellectual Property

Final Examination
Professor Fidd Soring 2007

Thisisathree-hour, open-book exam. You may conault any written materids Do not discuss
the exam with others

¥ Put your exam number and answers on the sheet provided.

¥Notetha quetionsin Part | are worth four times as much asthosein Part 11.

¥D onot waste time answering more questionsthan you need to!

Part |: M ultiple choice
[80 pointsN 20 questionstotal]
Specific Instructions: Put the letter for the mog correct concluding phrase or Satement in
numbered gpaces on the answer sheet. O nly thefirst 5 answersin sections A through D count.

A. Patents [Section references to 35 U.S.C.]
Answer only 5 of 7. B

1. Juan (J) assgned hispaent to Boss (B). If B finds J practicing the protected technology, X9
best defensisthat:

A. everything he usesisdamed in an expired patent.

B. everything he usssis described in two expired patents

C. hispatent isinvaid.

D. hecannot infringe hisown patent.

2. Paent coversacombination device. A component has alifepan of 2 years |If Competitor
(C) encourages device purchasers (P9 to buy thear replacement components from it, C:

A. will infringe under & 271(b) if Psrepair ther devicesas C urges

B. will infringe under & 271(c) if Pshave no other use for componentsthat C His

C. cannot infringe unless Ps, themsdves, are liable under @ 271(a).

D. ismog likdy to infringe if C makes reparsitsdf.

3. If, dter Patent issues Owner (O) redizestha its damsare too narrow:
A. OQonly option isto file for an improvement patent within ayear.
B. O can expand the damsin the same patent within three years of issue.
C. O will be unableto recover from people aready usng only unclamed territory.
D. no problem; others cannot use technology newly disclosed by the patent.

4. Inventor () damsan auto exhaus component said to improve the life of tiresand seet
cushions If Examiner (E) isskepticd that the invention works, she:

A. can rgect dl of I@damson the basisof @ 101.

B. canrgect dl of I@damson the bassof & 112.

C. Ndther A nor B are correct; E mug presume utility.

D. Both A and B are correct.
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5. About 14 months after he began sdling adevice, Ben gpplied for apatent on a subgantidly
improved verson. If he chooses not to disclose his earlier sdesto the PTO:

A. tha@good; no point in cluttering the record.

B. it makesno difference he seeks protection for anovd device

C. any patent is gpt to be unenforceable even if some damsare vdid.

D. dl damsin hispatent are sureto beinvdid under @ 102(b).

6. P sued D for paent infringement. If D seeksto establish invdidity under & 103, it will be
mog hepful to P that:

A. D mug prove invdidity by a preponderance of evidence.

B. many smadl commercid parties have taken licenses

C. theinvention isvery popular anong with-it consumers

D. those «illed in the art were surprised that the invention works

7. Ed@patent covers an improved razor that uses sandard double-edge blades. |f Ed sesks to
reguire purchasers to buy blades only from him, you would tel him that he

A. can ingg because of risks posed by underile blades

B. isunlikely to succeed.

C. dhould market hisrazors as sngle-use-only.

D. would have the mog luck in preventing the use of imported blades

B. Copyright [Section references to 17 U.S.C.]
Answer only 5 of 7.

1. After Myrtle regigered copyright in her recipe for a unique candy, she poged it on the web
and offered licensesfor itsuse. If anyone usesit without paying her, she cannot recover because

A. useof recipesisnot protected by o 102 or 106.

B. usof aredpeisfar under @ 107.

C. therecipe and its expresson will be seen to merge.

D. of dl of the above

2. Mary sued Joe for exactly duplicating her registered vase. Joe@ best argument for evading
ligbility isthat:

A. hisusisfair.

B. vases have usesindependent of their appearance.

C. minima ornamentaion on her vasssin®very origind.

D. vassshave no use goart from their gppearance.

3.  The Scoop (S published aletter snt by Fred (F). If he suesfor infringement, Swill:
A. win because Shad an implied license
B. lose because F did not give S explicit written permisson.
C. lo=if F regigers before publication.
D. win because S had an implied assgnment.

4. If FQletter (Q3) isidentica to much of Mo® published by Stwo months earlier, F would:
A. infringe unless he forgot that he had read it.
infringe unless Mo falled to regiger and give notice.
. infringe because access and copying would be presumed.
. not infringe because of differences between the two letters

o0Ow
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5.  Shortly after Adam (A) won a photography contest, he was surprised to find Ed (E) sdling
pogers grikingly smilar to his prizewinning shot. If A suesfor infringement, E should:

A. win if he can provetha hetook hisown photo.

B. win if he saw A@photo but had no opportunity to reproduce it.

C. win if A@photo isbeing used in commerdia advertisng.

D. lose unless he can provetha he never saw AGphoto.

6. Tohdp get re-dected, Guv (G) wrote a poem cdebrating his successin office. If Opponent
(O) rewrote the poem to make GQ successes ook like fallures and G sued, O will:

A. win because politica gpeech isnot copyrightable.

B. win if he copiesno more than needed for a satirica reponse.

C. win because he can copy as much politica speech ashe wants

D. lose because heistrying to take GQjob.

7.  Sam (S found photos of Mary (M) on the web and copied them to hisgte. If hiscopiesare
worth more than $1000 and Sis prosecuted, he may be convicted for:

wire fraud.

holding golen property.

crimina copyright infringement.
. no crime unless the photos were regigered.

OO w>

C. T rademarks [statutory references to Lanham Act]
Answer only 5 of 7.

1. From agmadl shop in Concord, NH, Fruitco (F) sisjuicesin uniquey-shaped bottles. If
Grafix (G) begins Hling poders feeturlng FQ@bottle, F:

. will need to prove secondary meaning before @ 43(a) would be available.

should not prevail unlessG misepresents source or oonsorship.

might be best off suing for copyright infringement.
. At leagt two of the foregoing are true.

o0 wP

2. FG (Ql) potentid trademark protection for its bottle:

is hampered by lack of intergate commerce.

IS zero because bottles are functiond.

IS zero because three dimengond objects cannot be regigered.
. would be diminished by having desgn patent protection.

oow>

3. Juisco (J) competeswith F (Q1). If F beievesthat J8ads make fdse dams about XS juices
A. the 1s Amendment will prevent F@doing much about it.
B. F can prevail only if Jadso makesliteraly fase daims about FQjuices
C. what consumers hear is more important than what J says
D. = 43(a) would be unavalable if both partiexCectivities were limited to one date.

4.  J(Q3) holdsfederd regigration of aword mark for fruit juices If Jlearnsthat Bozo (B)
vegetable juices were earlier sold under essentialy the same mark, it would be best off to:

A. enter into a non-compete agreement.

B. sueunder both & 43(a) and (c).

C. ueunder & 32.

D. find another mark.
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5. Fut (F) hasld shoesfor 30 yearsin Kansas Four years ago, after sdling inexpensve shoes
under the same mark in mogt of the southwest, Boot (B) got federd regigtration. Not until B
regigered that mark as adoman name did F learn of B@exigence. In those circumstances F.

A. can cancd BQregidration.

B. cannot cancd B@regidration because it isincontesable

C. isentitled to have the regiger reflect its common law rights

D. isentitled to regigration covering dl currently unoccupied territory.

6. Saks (S regigered the same mark used by B and F (Q5) for $2000 handbags B knew
about Sbut did not object until it began to didribute viathe samereailers In those
circumgances B: B

A. may be able to cance SSregidration based on bad-faith adoption.

B. may be ableto enjoin S8 =ling viacommon retalers

C. cannot prevail because of undean hands

D. should expand itsline to include inexpendve purses

7. Marge(M) s&t up an internet business permitting people, for asmall fee, to resdl and
exchange S8 high-price handbags (Q6). If Sobjects it can:

A. force M to label used merchandise as such.

B. force M to remove SQ name from used merchandise

C. prevent M from diluting its famous name on her webste,

D. At leas two of the foregoing are true.

D . Miscellaneous
Answer only 5 of 7.
1. Pd (P) ussscusom-madetoolsin hisbusness P entrused one st of toolsto Machinig (M)
for repar or replacement. If M makesa st for Olie (O), P can probably get them destroyed:
A. if O undergood tha M had a confidentid reationship with P.
B. if no oneother than P and M has had accessto the tools
C. if Phastold M tha the tools give him a great competitive advantage.
D. if a leas two of the foregoing are true.

2. Pand M (Q1) fird met in aresaurant where P laid histools out to see whether M could
meet hisneeds Unbeknownd to them, a granger, John (J), found the tools interesing and took a
few photos If Jlaer putshisphotos on the web:

A. Jwill thereby violate P& commercid right of privacy.

B. P@rlghts are likely to be srioudy compromised.

C. MG@dutiesto P will ill continue.

D. Jwill have improperly used PQtrade screts

3. Dexite anondisdosure agreement with Lu (L), Ed (E) sold L@ secrets to aforeign firm (F).
If, ance then, L hasinadvertently published its secrets

A. tha will hdp E only if heisaware of L& publication.

B. E may bejaled up to three years and fined up to $5000.

C. F may befined up to $10 million.

D. E would face no liability.
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4. Zeta(Z) gaesprominently on itsunique, atractive toasers and retall pa:kaging,'C‘Purchaser
agrees to ether not copy this product for retal digribution or return it for full refund.OIf, based
on one bought & Wd-Mart, Ocme@ (O) copied toagers are 0ld & Retaler (R):

A. O cannot be enjoined from sdling more.

B. R can be enjoined from sdling more.

C. because of itswillful breach, O will be obligated to diggorge itsill-gotten gains

D. No foregoing answer istrue.

5. Nonprofit Consumer Union (CU) compared OG and Z@toasters (Q4) and suggested in
Consumer Reports that O@Q dightly more expendve toaders were better made. Later, after
further gudy, CU retracted that suggesion. Wereiit to sue under @ 43(8)(1)(B) for incomelog in
theinterim, Z would be more likdly to recover if:

A. CU werefor profit.

B. CU intended consumersto beieve the fase suggegion.

C. wrveys show that consumers beieved the fdse suggegsion.

D. None of the foregoing ansvers are true.

6. O wasvey happy to ssethe CR aticle (Q5). If it made copies of the article and digributed
them viaits sdes personnd:

A. tha would be far useif the retraction were dso distributed.

B. O could belidble for ZQreduced incomein Utah.

C. O could violate Z@right of publicity in Oklahoma .

D. O would beliableto Z in Utah N but only under that sate@@unfar competition law.

7. Thenonprofit Phrenology Ingitute® (Pl) bronze satue of ahuman head sStsat the entrance
to itscampus Thelogo on al of itsliterature and sationery isasde-view profile of the gatue.
Tom (T), no fan of phrenologists sdls coffee mugs containing a front-view photo of Pl@gatue.
Beneath the photo, T@mugs say nagy things about phrenology. If Pl decidesto sue

A. 1 43(a)(1)(A) isunavalable because Pl isnot commercid.

B. T may win because PI@4atueisvigble from public greats

C. T may win if hismugs are media, not merchandise.

D. T will win if his mugs are merchandise, not media.
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Part I1: M aching
[20 points]
Specific ingtructions: Ansveronly 20 of24.0 nly thefirst 20 answers count.
Each numbered item isintended to match only one lettered item. Put the best Ietter in up
to 20 numbered gpaces on the ansver dhest.

1. Boa hull protection 13. Joint ownersof plant patents
2. Plant paent term 14. Joint owners of copyrights
3. Firg dedoctrine 15. Satutory compulsory licenses
4. Trademark regidration 16. Willful infringement
5. Published work for hire 17. Exhaudion doctrine
6. Unpublished work for hire 18. Dedgn patent term
7. Cybergguatting satutory damages 19. Dedgn patent requirement
8. Copyright gatutory damages 20. Utility patent requirement
9. Head gat injunction 21. Copyright requirement
10. Profits and damages 22. Likdihood of confuson
11. Ressonable royaty 23. Doctrine of equivdents
12. vdidity 24. Qubgantid smilarity
Origindity.
Up to $150,000.
Up to $100,000.

. Mug shareincome.

Twenty years from filing.

Disclosure of bet mode.

Fourteen years from grant.

. Noonobvious ornamentation.

Badsfor patent infringement.

Not required to share income.

Mug be renewed dfter ten years

Teg for copyright infringement.

. Ted for trademark infringement.

. Remedy for patent infringement.

. Numerous for copyrighted works
Remedy for trade secret infringement.
Limits pog-sde rights of patent owners
Reguirement for crimind copyright liability.
Limits pog-sde rights of copyright owners

Term ends after no more than ninety-five years
Term ends after ten years from dternative dates
Remedy for copyright and trademark infringement.

. Presumed from trademark and copyright regigration.
Term ends after no more than one hundred and twenty years
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Examination No. KEY

Answer Sheset

Part | N (80%)
Again, in each senly thefirst 5 answersount (4% each)

A. Patents C. T rademarks
5 _C 1. B 5. _C __
6. D 2. D 6. B
7. B 3. _C 7. A
4. D __
B. Copyrights D . Miscellaneous
5. _D__ 1. D 5. D __
6. B 2. B 6. B
7. _C 3. _C 7. _C
4. A

Part Il N (20%)
Again,only thefirst 20 answers count (1% each)

13. _J
14. D __
15. _O__
16. R __
17. _Q__
18. _G__
- 19. H
20. F
21. A
- 2. M__
o 23, |
24, L
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