Fundamentals of Intellectual Property

Final Examination
Profesor Fidd Fdl 2007

Thisisathree-hour, open-book exam. You may conault any written materiads Do not discuss
the exam with others

¥ Put your exam number and answers on the sheet provided.

¥Notetha quetionsin Part | are worth four times as much asthosein Part 11.

¥D onot waste time answering more questions than you need to!

Part |: M ultiple choice
[80 pointsN 20 questionstotal]
Specific Instructions: Put the letter for the mog correct concluding phrase or Satement in
numbered gpaces on the answer sheet. O nly thefirst 5 answersin each section (AED ) count.

A. Patents [Section references to 35 U.S.C.]
Answer only 5 of 7.

1. After WebCo was found to infringe M o@ patent, treble damages were awarded. He does
not practice the invention, but Mo aso seeksto enjoin future infringement. If so:

A. the court hasno choice that isthe only way to protect Mo@property rights

B. the court mug avoid what amountsto a nongautory compulsory license.

C. tha hedready been well paid should figure into the court@decison.

D. tha he does not practice should figure into the court@decison.

2. Razo hasU.S patentson ashaver. Although expensive, it sdlsthem as QligposableOto high-
end cugomers Sharp buysthem used viathe internet and gets blades resharpened oversess If
Razo sues Sharp will be:

A. found to induce Razo® customers to infringe its patents

B. found to violate Razo® implied Qingle-use-onlyOcondition.

C. obligated to indicate dearly that its Razo shavers are recycled.

D. unable to bring reconditioned Razo shavers back into this country.

3. Irmaisthefird person to devise away to 0lve along-ganding computationa dilemma
important to manufecturers A vaid patent:

A. could dam dl possble solutions because she isthe firg to solve the dilemma

B. could dam mog possble gpplications of her particular solution.

C. isnevathdess unlikdy because her invention ismathematical.

D. could dam mog posible usesof her particular solution.

4.  Prior invegigators got nothing but explosons but SAly has found that specific members of
afamily of subgances can be ussfully combined without adverse result. If so, any composition
patent@

vaidity is open to doubt unless components behave differently in combination.

proper scope can be broader if she undergands the factor(s) affecting compatibility.
Both A and B are correct.

. Nather A nor B iscorrect.

comp
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5. John can make pearlsthat only experts can diginguish from ones much more expensve and
harvesed a condderablerisk. If he got a process patent:

A. it could beinvdid if hisare essentidly the same as naturd pearls

B. the paent could help defend if he was accused of decet or fraud.

C. enforcement could be denied if he usssthe invention to deceive people

D. it would beinvaid because his pearls can be subgituted for the red thing.

6. John (Q 5) showed samplesto one manufacturer who didn®bdieve him. A yeer |ater,
another was eager to get excdlusverightsto hisinvention. If apatent islater sought:

A. it will beinvdid for filing more than one year after disclosureto a granger.

B. it will beinvdid for filing more than one year after an offer to l.

C. Nather foregoing gatement istrue.

D. Both foregoing datements are true.

7.  Robin, an engineer who flunked out of culinary school, discovered that atechnique used by
afew chefsisusgful for blending polymers. A patent claming that use that would be:

invalid for lack of novdty.

vaid if chefsare unskilled in polymer arts

. vdid if no one «illed in polymer artswould invetigate the culinary arts

. vdid if no one d<e «killed in polymer arts knows of that blending technique.

oOw>

B. Copyrights [Section references to 17 U.S.C.]
Answer only 5 of 7.
1.  Grek firm, Xtc, desgned aflying pig hat. If copiesare sold in the U.S and:
A. theha hasbeen regigered, copyright is nearly impossble to invaidate.
B. the ha has been regigered, copyright is presumed vdid.
C. thehat isnot regigered, no court hasjuridiction.
D. All foregoing datements are true.

2. Art@book successully reproduces domestic folk paintings exactly.
A. Art need not worry about infringing copyright himself.
B. Any copyright could be infringed by use of one of Art@imageson T-shirts
C. Any copyright could be infringed by a sequence of Art@images on aweb ste.
D. Because Art@reproductions are exact, the Office would not regiger his copyright.

3. Bob Sgned an agreament to illugtrate Mary@book. After he ddivered the illustrations and
ghe paid him, Bob mentioned that he dso expects a share of book roydties. On those facts

A. copyright could be hersif the agreement gatesthat hiswork isfor hire.

B. because Bob isafredance artid, she can obtan rightsonly by trander.

C. asowner of theillugrations she nead not pay for ther reproduction.

D. copyright is hers because she commissoned the work.

4. Zipsispad to have guysrun fancy carsthrough dangerous high-gpeed maneuvers D espite
meesures taken to prevent it, Ed taped their new trick act and put it on the web. If o

A. EdQweb pageislikey to receive grong protection as gpeech.

B. because Ed fixed thear act, only federa courts have juridiction.

C. despite their act@now being fixed, a state court could award punitive damages.

D. Zips could get gatutory damages by regigering a copy of wha Ed put on the web.
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5. Molly, ahighly paid professond, loaned Raph severd photos Before returning them, he
made copies for hiscommercid webste. If she now wants something done about that:

A. federd authorities might convict him for holding solen property.

B. federd authorities might convict him under the Copyright Act.

C. gae authoritiesmight convict him for holding golen property.

D. All foregoing Satements are true.

6. Beforereturning the photos (Q5) Ed encouraged Sarato pos acouple on her non-
commercid web page. If, bdieving them to bdong to Ed, she did o:

A. Edisliablefor contributory infringement.

B. Saraisequdly subject to crimina sanctions

C. Ed may be lidble for induced infringement.

D. Sarahasnéther civil nor crimind liability; her useisfair.

7. FEric, an architect, designed Tom@house on the Merimack River. If Sam takes photos of the

house and scenery from his boat for use in adsfor his microbrewed beer:
Tom, but not Eric, will have a cause of action for copyright infringement.
Eric, but not Tom, will have a cause of action for copyright infringement.
. Copyright infringement isn@ possble until Eric@work isregisered.
. Copyright infringement isn® possble.

oOw>

C. T rademarks [Statutory references to Lanham Act]
Answer only 5 of 7.
1.  When ACo@widget patent expired, BCo copled everything, induding color. If s, ACo:
A. can dearly recover under & 43(a) for copying the color.
B. can dearly recover under @ 43(a) for copying the sructure.
C. might recover under gate unfair competition law for copying the color.
D. might recover under gate unfair competition law for copying the sructure.

2. When ECo formaly abandoned its world-famous mark, otherstried to grab it:
A. If 1ICoQuse croses date linesfird, it will get exclusve rights
B. 2Co would get exdusverights by filing an ITU gpplication before 1Co used.
C. Section 2(d) could be used to prevent regidration by anyone other than ECo.
D. ECo hasno bassfor preventing use or regigration by others

3. Reviewing an FTC order to hdt use of GConcordOfor sports coaches, a court:
A. would probably affirm.
B. might quegtion the need for such grong action.
C. would find the FT C without authority to take such action.
D. mug reverse absent survey evidence that consumers are being mided.

4. WebCo regigered Sk for what it caled web GvormsOlt later caled its product web
QpidersO(the accepted name). If it referred only to the old namein a = 8(b)(1) affidavit:
A. any rdief later sought under @ 34(a) mus be denied for uncdean hands
B. the Act would limit possble cancdlation to theinitid five years
C. such decat would warrant cancdlation a any time.
D. that isnot gpt to jeopardize itsregidration.
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5. Morton@application to regiser BombOfor sandwiches known as torpedoes and submarines
was published under = 12. If prior user, ShackCo, wantsto prevent regigration, it mus use

A. the quPont factors gpplicable in & 13 proceadings

B. the auPont factors applicable in & 37 proceedings

C. the Plaroidfactors applicable in & 17 proceedings

D. the Polaroid factors gpplicable in & 20 proceedings

6. Ed®PizzaKing has been in Concord for five years, but the PTO earlier regisered PizzaKing
to achan with resaurantsin Texas (PK). Should PK later want to sop Ed:

A. five years of nonuse outade of Texaswill have resulted in dbandonment of itsrights

B. Ed can get itsregidration cancdled if PK hasno gores outsde Texas

C. rdief may be delayed, but PK@rights cannot be denied.

D. Ed will win if no consumer has associaed him with PK.

7. TheMarch issue of H ggpening included a pull-out section with ads mocking those run
dsewhere by JCPenney, Sears Gap and others Names are changed to, eg., IPPlenty, Smears and
Sp, but, because the subjects of derison are dear, severd sued. On these facts plantiffs

are likely to prevail usng both = 43(c) and date law.

are unlikdy to prevail usng eéther o 43(c) or date law.
. may prevall under & 43(c), but gate dilution law is preempted.
. may prevall under gate law, but & 43(c)(3) will prevent federd reief.

OOw>

D . Miscellaneous
Answer only 5 of 7.
1. KrookCo hired Mary to sft through Lugent@dumpder that dtsin apublic dley. If Mary is
spotted she can mog probably:
A. rdy on her right to useinformation found in publlc places
B. refuseto name her dient based on itsright to privacy.
C. rdy on Lugent@failure to protect any screts
D. be ordered to name her client.

2. Joewasonce employed by Lugent asan inventor. If within two weeks of leaving, Joe filed
three patent gpplications based on work done a Lugent, the company:

A. would have a cause of action for patent infringement.

B. could reasonably seek crimina prosecution under the EEA.

C. might get asmuch as $10 million in damages under the EEA.

D. isout of luck because Joe@ obligations ended with his employment.

3. In 1985, Fred asdgned dl rightsin an unpatented invention to BumCo for its promise to
pay a 7% roydty. In 1986, BumCo obtained a patent with Fred@hedp. After the patent expires
(or isinvdidated), the agreed royaties

. will continue to be due under federd contract law.

will be terminated because of patent preemption.
. will continue to be due under gate contract law.
. mug be reduced by half.

o0Owm>
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4. Apex and Beta both make condruction equipment. Apex is sending a copy of a patent to
Beta@ cusomers and suggegting that it covers an item sold by both. If Beta sues

A. it isunlikely to preval without survey evidence.

B. Apex@mideading message can be enjoined under gate law.

C. Apex@mideading message mug be enjoined under & 43(3)(1)(B).

D. and can invdidate the patent, Apex mug pay for losses caused to Beta

5. TheMay isuue of H gopening has an artidle about GexyOcelebrities N some young, some
dderly, and others deceasad. Brad and Suz, each young and dive, regard themsdves as hot,Obut
only he ismentioned. If both sued:

A. Suz might win under @ 43(a)(1)(B) because her saxiness was not acknowledged.

B. Brad might win under @ 43(a)(1)(A) because some ads bresk up the article.

C. Brad@right of publicity would be infringed if his picture is published.

D. H gopening should prevail over both.

6. Mabd, the presdent of BimCo, bought aHooH& widget a Wd-Mart. She plansto copy
and =l it, but notices this molded on the bottom: O hose who buy HooH&  merchandise agree
not to copy it.OUnder those circumsances BimCo:

A. will beligble for contract damagesif it copies

B. can copy because enforcement of any agreement is preempted.

C. can copy only if Mabd bought the widget on behaf of BimCo.

D. can copy only if Mabe bought the widget in her persond capacity.

7.  Long-term employees of Apex have desgned a new widget. Before it is marketed, Apex
mog needsto:

A. invedigate obligations of its employeesto dl former employers
B. search records of the Copyright Office

C. search records of the PTO.

D. All foregoing gatements are true.
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Part I1: M aching
[20 points]
Specific instructions: Ansveronly 20 of24.0 nly thefirst 20 answers count.
Each numbered item isintended to match only one lettered item. Put the best Ietter in up
to 20 numbered gpaces on the ansver dheet.

1. Unfar competition 13. Originality

2. Credtivity 14. Novdty

3. Sweat of the brow 15. Parody

4. Invdidity 16. Ideas

5. Edoppd 17. Lack of copying

6. Fird sdedoctrine 18. Regidration

7. Farus 19. Freeriding

8. Punitive damages 20. Willfulness

9. Satutory damages 21. Functiondity

10. Treble damages 22. Likdihood of confuson
11. Right to use 23. Potentidly unlimited duration
12. Right to exclude 24. Secondary meaning

Not forbidden as such.

Synonymous with source dgnificance.

Characterigic of no form of property.

. Standard defense to mog forms of IP.

Characteridic of dl forms of property.

True for both trademarks and trade secrets

Fatd to damsfor trade dress infringement.

. Actionable under both gate and federd law.

Remedy for patent and trademark infringement.
Sometimes gpplied to prevent unfar conssquences
Defense to copyright and trademark infringement.
Unnecessxy for liability under Lanham Act = 43(c).

. Required for vdid patentsbut not other formsof IP.

. May expand sanctionsfor dl typesof IP infringement.

. Defense to infringement of trade secrets and copyrights

Possbly protected by trade secret but not copyright law.

. Available for copyright infringement and cybersquatting.
Adequate for valid copyright; inadequate for vaid patents
Possble remedy for breach of rights conferred by gate law.

Not protected as such by patents copyrights or trademarks
Required for patents and copyrights but no other form of I1P.
Juridictiona requirement for copyright but not trademark suits

. Copyright equivdent of patent and trademark exhaugion of rights

Free-goeech-rdaed defense to trademark and copyright infringement.
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